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our members experience. We hope that sharing practical operational perspectives will improve
the functionality of the Q&As and make them more effective as tools for guidance.

Consistent with the Agencies’ organization of the Q&As, our specific comments in many cases
include the full text of the Q&As® and generally address the Q&As in the format set forth by the
Agencies as follows:

¢ Mandatory Acceptance
¢ Discretionary Acceptance
¢ General Compliance

Due to the related issues raised by Mandatory 2 and Discretionary 4, which both address the
scope and timing of private insurance policy review, and Private Flood Compliance 4 and 5, which
both address the type and amount of information a lender/servicer should review, we discuss
those topics collectively. We also include a general comment and proposed additional Private
Flood Compliance Q&A regarding the acceptance of electronic records, which would apply across
multiple Q&As. Finally, we address current regulatory requirements regarding Notice to the
Administrator of FEMA, which does not appear to serve a purpose in the context of private flood
insurance policies.

l. PRIVATE FLOOD INSURANCE — MANDATORY ACCEPTANCE

A number of the proposed Q&As refer to “reviews” of private flood insurance policies. As a
general matter, it may be helpful to clarify that a private flood insurance policy will be subject to
two different reviews.

First, as with any flood insurance policy, including NFIP policies, the lender/servicer must
conduct the mandatory purchase requirement review in connection with a “MIRE” event (i.e.,
when a regulated lender makes, increases, renews, or extends any designated loan).* This
review would include, among other things, determining whether the policy contains the
appropriate coverage limits, deductible, term of coverage, and mortgagee clause.

Second, the lender/servicer must determine whether a private flood insurance policy satisfies
the statutory definition of private flood insurance such that the policy must be accepted or could
otherwise be accepted by a lender under the discretionary acceptance criteria. Clarification
throughout the Q&As as to which review is the subject of the guidance would be helpful to the
industry.

3 For ease of review, we have omitted from the Q&As the footnotes citing specific regulatory provisions.
4 See, e.g., 12 C.F.R. § 22.3(a).
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Il GENERAL COMMENT REGARDING: REVIEW OUTSIDE A MIRE EVENT AND
SUFFICIENCY OF INFORMATION TO CONDUCT REVIEW

A. Mandatory 2 and Discretionary 4

Mandatory 2 and Discretionary 4 both address the extent to which a private policy must be
reviewed outside the context of loan origination. While we appreciate that the Agencies are
addressing post-origination circumstances when a lender may review a private flood policy, the
responses to these Q&As presume that lenders/servicers have a statutory or regulatory
requirement to review a private flood policy at times other than initial acceptance of a private
flood policy when the lender makes, increases, renews, or extends a designated loan (i.e., a
MIRE event). There is no such requirement.

Mandatory 2: Apart from loan origination, when must a lender review a flood policy issued by a
private flood insurer?

Once a flood insurance policy issued by a private insurer comes up for renewal or any
time the borrower presents the lender with any new flood insurance policy issued by a
private insurer, regardless of whether a triggering event occurred (making, increasing,
extending or renewing a loan), the lender must review the policy to determine whether it
meets the mandatory acceptance criteria. A lender may determine that the policy meets
the mandatory acceptance criteria without further review if the policy or an endorsement
to the policy includes the compliance aid assurance clause. If the policy does not meet
the mandatory acceptance criteria, the lender may still accept the policy if it meets the
discretionary acceptance criteria or, if applicable, the mutual aid plan criteria. If the policy
does not meet the mandatory acceptance, discretionary acceptance, or mutual aid plan
criteria, the lender must notify the borrower in accordance with the force placement
provisions of the Regulation. If the borrower does not purchase flood insurance that
complies with the Regulation, the lender must purchase insurance on the borrower’s
behalf.

If the lender has previously reviewed the flood insurance policy under the discretionary
acceptance provision to ensure that the policy meets the private flood insurance
requirements of the Regulation, the lender may rely on its previous review, provided
there are no changes to the terms of the policy. However, as required by the Regulation,
the lender must document its conclusion regarding sufficiency of protection of the loan in
writing. See Q&A Discretionary 4.

Comment

These proposed Q&As conflict with the previously proposed Q&A Applicability 8, which states
“[a]part from the requirements mandated when a loan is made, increased, extended, or
renewed, a lender need only review and take action on any part of its existing portfolio for safety
and soundness purposes, or if it knows or has reason to know of the need for NFIP coverage.”
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As an additional comment in connection with Private Flood Compliance 1, industry appreciates
the inclusion of this Q&A because the role a deductible plays, or does not play, in determining
the amount of coverage required for flood insurance compliance as opposed to the role of the
deductible in safety-and-soundness considerations has been a source of confusion. To that end,
we note that comments in response to the agencies’ recent proposal to update the existing flood
insurance Q&As have included a recommendation to add a new, foundational Q&A that
describes the function of a deductible more generally and distinguishes between the role of a
deductible in a safety-and-soundness consideration and the role of the deductible in determining
the adequacy of coverage in satisfaction of the mandatory purchase requirement.®

6 See MBA Comments on Proposed Interagency Questions and Answers Regarding Flood Insurance, pp.
4-5 (Oct. 27, 2020) recommending a new Q&A, as follows:

Coverage [NEW]. For purposes of the mandatory coverage requirements, is the amount of
coverage provided by a flood insurance policy reduced by the amount of the deductible
under that policy?

No. A deductible in a flood insurance policy does not reduce the amount of coverage provided by
the policy. Rather, an insurance policy deductible is “a fixed amount of an insured loss that is the
responsibility of the insured and that is incurred before any amounts are paid for the insured loss
under the insurance policy.” [Footnote citing FEMA as source.] As a result, when determining
whether a policy provides the necessary coverage, the lender should consider the coverage limits
provided in the flood insurance policy separately from consideration of the deductible contained
within that policy.

For example, a property with an estimated insurable value of $100,000 securing a loan with an
unpaid principal balance of $50,000 is required to have flood insurance with a $50,000 coverage
limit and is permitted to have a $10,000 deductible. The deductible reduces the insured loss
payable amount and does not reduce the coverage amount. Thus, in the event of a claim where
the loss amount is $50,000, the policy would pay the amount of the loss up to the coverage limit
($50,000) in excess of the deductible ($10,000) or $40,000 ($50,000 - $10,000). In the event of a
claim where the loss amount is $15,000, the policy would pay the amount of the loss up to the
coverage limit in excess of the deductible, or $5,000 ($15,000 - $10,000). If the property were to
sustain a $60,000 loss (of the estimated insurable value of $100,000), the policy would pay the
amount of loss up to the coverage limit in excess of the deductible or $50,000 ($60,000 -
$10,000). In all events, if the loss payable amount is less than the deductible, no payment would
be made by the insurance carrier. Rather, the insured would be solely responsible for that loss.

While a policy deductible is not relevant to a determination of whether a policy provides the
necessary coverage limits, lenders should consider the possible safety and soundness impact of
the policy deductible. For example, in Coverage 1, a policy’s deductible may be a factor a lender
considers in determining whether a private policy “provides sufficient protection of a loan.”
Similarly, as provided in Amount 9, it may not be a sound business practice to always allow the
maximum deductible.
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purposes, so long as that record includes the information relevant to that review or
process, without regard to the pagination or format of that information (See Private Flood
Insurance Compliance 4 and 5).

B. Notice to Administrator of FEMA

Our members have also identified a regulatory requirement and related Servicing Q&A that
would not apply in the context of private flood insurance. Specifically, 12 CFR § 22.10 (and
other agency corollary rules) requires notice of the identity of a servicer to the Administrator of
FEMA at the time of a MIRE event, sale, or transfer of the designated loan as well as when
there is a change in servicer. This regulation also provides that the WYO insurer will serve as
Administrator’'s designee. Proposed Servicing 2 (Current Q&A 45) provides further guidance on
this issue.

Servicing 2. When a lender makes a designated loan and will be servicing
that loan, what are the requirements for notifying the Administrator of
FEMA or the Administrator’s designee, i.e. the insurance provider?

The Regulation states that the Administrator’s designee is the insurance
company issuing the flood insurance policy. The borrower’s purchase of an NFIP
policy (or the lender’s force placement of an NFIP policy) will constitute notice to
FEMA when the lender is servicing that loan.

In the event the servicing is subsequently transferred to a new servicer, the
lender must provide notice to the insurance company of the identity of the new
servicer no later than 60 days after the effective date of such a change.

This requirement under the Regulation and this Q&A serve a purpose only in cases where the
property is insured through an NFIP policy. In contrast, where a property is insured through a
private flood insurance policy, the Administrator of FEMA should not need to be notified of the
identity of a servicer or of a servicing transfer. Further, private flood insurers who are not issuing
NFIP policies through the WYO program would not seem to qualify as a designee of the
administrator. Thus, Notice to Administrator of FEMA would not serve any purpose in the case
of a property that has private flood insurance.

This situation could be remedied by a technical change to the Regulation. In the interim, our
members request that the agencies acknowledge that there is no purpose served by this
reporting requirement through the addition of a sentence to Servicing 2 or through a new Private
Flood Compliance Q&A. For example, the following could be added as the final sentence to
Servicing 2: “Notwithstanding procedural requirements under the Regulation, such notice to the
Administrator of FEMA regarding identity of servicer or servicing transfer is not required where
the property is insured by a private flood policy rather than an NFIP policy.” Alternatively, the
Agencies could include the following new Q&A:

Private Flood Compliance [NEW]: When a lender makes, increases, renews,
extends, sells, or transfers a designated loan, must the lender provide notice of
the identity of the servicer to the Administrator of FEMA or the Administrator’s
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designee? Similarly, must notice be provided to the Administrator or the
Administrator’s designee when there is a change in servicer?

No. Where the real property securing a designated loan is covered by a private
flood insurance policy, it is not necessary for the lender/servicer to notify the
Administrator of FEMA or the Administrator’'s designee of the identity of the loan
servicer or when there is a change in servicer.

* ok ok

The undersigned organizations support the Agencies’ commitment to provide clear and
actionable guidance as it relates to implementation of the Private Flood Insurance rules, and we
appreciate the opportunity to participate in this process. We hope the Agencies find these
comments to be helpful.

Our organizations would be pleased to provide any additional information the Agencies might
find helpful or to respond to questions about any of these comments.

Respectfully submitted,

Mortgage Bankers Association

American Bankers Association

American Property Casualty Insurance Association
Consumer Credit Industry Association
Independent Community Bankers of America
National Association of REALTORS®

National Association of Mutual Insurance Companies
National Flood Association

Reinsurance Association of America

The Council of Insurance Agents & Brokers

Wholesale & Specialty Insurance Association
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